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1. Fact

A. Technical Protection Measure 

The subject game software can be run only in Play Station 2 made by Sony Entertainment (hereinafter “PS2”).  It is stored and sold in a storage medium such as a CD-ROM or a DVD-ROM (hereinafter, referred to as the “CD”).  The authorized game CD has an access code, as well as a game program in it.  And all PS2 consoles include a Boot ROM that reads the software on a CD inserted in the console. The Boot ROM looks for an access code on the CD to determine whether it includes authorized game software. If the Boot ROM is unable to locate the correct access code, the loading of the game software is halted and then fail to execute the CD.  The access code (an encrypted special program) cannot be reproduced by a standard device or program.  In other words, though it is possible to reproduce a game program using a standard device or program, it is impossible to an access code.  Hence the pirate copies of PS2 games can not be executed in PS2.
B.  Act of Defendant

A defendant installed and sold a Mod chip (referred to as the “blue messiah chip”) which allowed the console to play pirate copies of PS2 games. The chip installed by the defendant ensured the CPU operated as if the correct access code had been read, regardless of whether it was present on a CD or not. Namely the chip makes the Boot ROM wrongly recognize the wrong CD as an authorized CD with an access code.  On the other hand, there is no fact that the defendant copied the game program in this case or was involved in copying it in person.

2.   The Supreme Court decision

According to Article 30, paragraphs 1 and 2 of the Computer Program Protection Act Article 30, a person shall not transfer, rent or distribute to the public a machine, device, parts, etc. that disarms the technical protection measures through means such as avoidance, removal, damage, etc., and shall not transmit or distribute a program or technique that disarms the technical protection measures.  Chapter 3 of the first clause in the Article 46 regulates a person who has violated the provisions of Article 30 to be punished.  Taking Article 2, paragraph 9 and Article 7 into consideration, the “technical protection measures” mean the ways to prevent efficiently the program copyright, including the right to publish, the right to indicate names, the right to maintain identity, and the right to reproduce, adapt, translate, distribute, publish and transmit the programs, given by the core technology or device protecting an identification number, its own number input, an encryption and the rights granted by other laws from any infringement.

As was stated above, the physical copy itself in this case can not be prevented only with an access code or a Boot Rom.  However, it is not possible to copy an access code through a standard device or a program, thereby not executing a program through a PS2 despite the illegal copy of a game program.  Therefore, an access code is one of technical protection measures having a similar effect to the prevention of a physical copy of a game program.  Hence, the defendant’s act that installed the Mod chip in PS2 to enable a pirate game CD without an access code to be executed is regarded as the act to disarm the technical protection measures in the clause 2 of Article 30. 
3.   Analysis 
A. Scope of technical protection measures

According to Article 2, paragraph 9 of Computer Program Protection Act, the term “technical protection measure” refers to the measure to protect a program copyright through a core technology or device protecting an identification number, its own number input, an encryption and the rights granted by other laws.  In the decision of this case, Supreme Court took its position that all technical protection measure to protect efficiently the program copyright including the right to publish, the right to indicate names, the right to maintain identity, and the right to reproduce, adapt, translate, distribute, publish and transmit the programs from any infringements can be included in the act that Chapter 9 in the Article 2 describes, as long as there is no special reason not to.  
 The copy of a game program in this case could not be prevented only with an access code or a Boot ROM selected by a copyright holder as technical protection measures in this case.   Therefore, judged only from the ability to prevent the program from being copied and transmitted, an access code included in a game program CD can not be included in technical protection measures relating to a program.  However in this case, the person who copied the game program could achieve his goal only by executing the copy program in a PS2, but he could not execute it in a PS2 without an access code.   In the circumstance that the copy of an access code is impossible through a normal device or measure, the pirate program is useless even though a game program is illegally copied.  Supreme Court decided that an access code can not prevent the physical copy of a game program but corresponds to a technical protection measures with a substantially similar effect to it.  Namely, not formally deciding whether the copy of a copyright itself can be prevented, the Supreme Court decided considering how the copyright violators use the pirate version that the meaning of a technical protection measures include every measure and technique that effectively prevents the rights granted to a copyright holder from infringement.  It is considered to be a rational and appropriate decision.

Further, Korean Copyright Act and the attitude of the Supreme Court fully meet the regulation on Article 11 of WIPO Copyright Treaty “Contracting Parties shall provide adequate and effective legal protection against the circumvention of effective technical measures that are used by authors in connection with the exercise of their rights under this Treaty or the Berne Convention and that restrict acts, in respect of their works, which are not authorized by the authors concerned or permitted by law”.

B.  Comparison with Australian High Court Decision

There was a case that Australian High Court made an opposite decision on the person who manufactured and sold a Mod chip in an identical way with this case on October 2005.  Australian Copyright Act has a similar regulation on the technical protection measures despite of the different expression with Korean Program Protection Act.  That is, it prohibits the act to provide, manufacture, distribute, or sell the circumvention device, the device helpful to the circumvention device, and the circumvention service.  However, Australian Copyright Act has a difference with Korean Copyright Act. Australian Copyright Act defines the technological protection measure as a device or product, or a component incorporated into a process, that is designed, in the ordinary course of its operation, to prevent or inhibit the infringement of copyright in a work or other subject-matter. Australian Federal Court had decided that producing and selling a Mod chip that enables a reproduced game program to be executed without an access code is an act of avoiding technical protection measures, making a similar decision to Korean Supreme court decision.  However, Australian High Court quashed the Federal Court’s decision, admitting literally the meaning of the phrase “device … that is designed to prevent or inhibit the infringement of copyright in a work” written in the Copyright Act, and decided that the technical protection measures that prevent the invasion of a game program are not included in a PS2 or in a game program.  Australian High Court allowed the person who had produced and sold a Mod chip to escape liability, saying that a copyright infringement occurs when copying a game program and a Mod chip that enables a copied game program to access in a PS2 functions for other purpose, not for an infringement of copyright.  

There occurred a lot of criticisms on the High Court decision in Australia. Consequently the amendment of Copyright Act on the technical protection measures has come to be carried out.  And it is not necessary to regard “the technical protection measures” in the Korean Computer Program Protection Act as only the measure or the technique that prevents the copyright infringement within the copyrighted work.  In this regard, the present Computer Program Protection Act is more improving than the Australian Copyright Act, and it allowed Korean Supreme Court to make a reasonable decision opposite to Australian High Court decision on the similar case.

3. Conclusion

The Supreme Court decision on this case is expected to have a positive influence on the appropriate protection of a program copyright, considering that the law system can not catch up with the development of the technology, while the Copyright infringement technology have greatly been developing,.  The Supreme Court made a reasonable and proper decision that it is one of a technical measures if it can reduce a desire to try copying a program illegally thereby eliminating infringement acts even though it can not prevent a program copy itself, 

