Current Issues and Legal Protection of Copyrights in Korea
(2007 APAA Korea Group Report)

1. Full Amendment to the Copyright Act of Korea Dated December 28, 2006 

A. Grounds for Amendment 

The purpose of the amendment of the Copyright Act is to reform the legal system disordered due to frequent amendments since enactment of the Copyright Act in 1957, to reinforce protection of neighboring copyrights to join international treaties including WIPO Performances and Phonograms Treaty (WPPT), to prevent infringement of copyrights on the Internet, and to promote smooth use of copyrighted works, and thereby to facilitate development of the culture industry. 

B. Major Provisions of the Amended Copyright Act 
-  New insertion or amendment of various definition provisions (expansion of the concept of copyrighted works, new insertion of the concepts of public transmission and digital voice transmission, amendment of the definition of publication, new insertion of the definition of the public) (Subparagraphs 7 through 12, and 32 of Article 2)
· Introduction of the copyright certification system in order to maintain the sound order of copyrights by ensuring safe distribution of copyrighted works (New insertion of Subparagraphs 33 and 56 of Article 2)
· New insertion of an author’s public transmission right (Article 18). 
· If it is necessary for the purpose of school lessons, teachers and students may ‘transmit’ a part of a copyrighted work, subject to taking measures to prevent any reproduction; provided, however, that if such transmission is made for school lessons given at high schools or lower level schools, a compensation shall not be paid therefor (Paragraphs (2) through (4), and (10) of Article 25). 
· The requirements for designation and cancellation of an organization that will be in charge of payment of a compensation for a textbook have been newly inserted, and the organization may use any compensation that remains undistributed for three or more years for public interests (Paragraphs (5) through (9) of Article 25). 
· The provision that topical articles or editorials posted in newspapers, internet newspapers or news communications may be freely reproduced, distributed or broadcasted by other media institutions, unless their use is expressly prohibited, has been newly inserted (Article 27). 
· The requirements for designation and cancellation of an organization that will collect and distribute a compensation paid by libraries have been newly inserted, and the organization may use any compensation that remains undistributed for three or more years for public interests (Article 31(6)). 
· Phonograms made by phonogram producers in a country that concluded a treaty on protection of phonograms signed or executed by the Republic of Korea are also protected by the Act (Article 64).

· New insertion of performers' moral rights, distribution rights, and performance rights in their live performances (Articles 66 through 68, and Article 70). 
· A performer shall be granted a right to distribute a reproduction of his performance (Article 70). 
· With respect to rental of commercial phonograms, performers and phonogram producers shall be granted exclusive rights of rental in a complete sense, instead of being paid compensations through an organization (Article 71 and Article 80, Article 71, Article 72, and Article 80). 
· Foreign performers and phonogram producers shall be also paid compensations for broadcasting of commercial phonograms based on the reciprocity principle (Article 75(1) and Article 82(1)). 
· Performers and phonogram producers (including foreign performers and phonogram producers) shall be newly granted rights to demand compensation for digital voice transmission, and Article 25 shall apply mutatis mutandis to the payment method of the compensation (Article 76 and Article 83). 
· The time when neighboring copyrights come into effect has been differentiated from the time when the protection period thereof comes into effect, and the time when the protection period of a phonogram comes into effect has been changed from the time “when the first fixation of sounds is made” to the time “when a phonogram is published” (Article 86). 
· Online service providers of specific type shall, if requested by relevant right holders, be obligated to take technical actions to intercept illegal transmission of copyrighted works, or other necessary actions (Article 103 and Article 104 newly inserted)

· Any person who is engaged in copyright trust management business may request for a perusal of documents required for the calculation of fees for use of the relevant works, etc. to the user of the works which are managed in trust by him for the purpose of profit-making, on the ground of the newly inserted provision (Article 107). 
· The name of the ‘Copyright Deliberation and Conciliation Committee’ has been changed to the ‘Copyright Committee’ and the scope of duties thereof has been expanded (Article 112). 
· The Conciliation Division consisting of one or three commissioners of the Committee shall be established to efficiently perform the dispute conciliation business (Article 114). 
· The Minister of Culture & Tourism, the Mayor/Do governor or the head of Si/Gun/Gu shall be authorized to collect and destroy illegal reproductions, and order a person who illegally reproduced a copyrighted work online to remove such illegal reproductions, and if the person fails to perform the order for removal may be imposed a fine for negligence not exceeding ten million Won (Article 133 and Article 142 newly inserted).
· A person who has infringed intellectual property rights of others habitually for the purpose of profit-making may be criminally punished without a victim’s complaint (Article 140). 

C. The Copyright Act as amended above has been enforced as from June 29, 2007. 

2. Bill on Additional Amendments to the Copyright Act
A. Grounds for Amendment 

As the Korea-United States Free Trade Agreement was executed on April 2, 2007, there was a need to amend relevant provisions as required for performance of the above Agreement, including ‘recognizing a temporary reproduction right’, ‘extending the protection period of copyrights’, ‘introducing the statutory compensation system’ and ‘changing the matters not subject to a victim’s complaint.’  Further, the additional amendment was made to promote the protection of rights of an author and fair use of copyrighted works, and to improve and supplement certain defects discovered in operating the current system. 

B. Major Provisions of the Amendment Bill
· The term "reproduction" shall be defined as a fixing on a tangible object or a remaking into a tangible object, temporarily or permanently, by means of printing, photographing, copying, sound or visual recording, or other means, and one may be exempted from liability for a temporary reproduction, if such reproduction is necessarily required to be made as a part of technical processes duly using a copyrighted work through a computer, etc. (Article 35-2 of the Amendment Bill).

· One may use a copyrighted work in a certain case where it is used in a manner not conflicting with the customary manner of using it, and lawful interests of the author are not unreasonably impaired, and the standards on determination of fair use have been suggested (Article 35-3 of the Amendment Bill).
· With respect to the protection period for foreigners, the reciprocity principle is expressly applied, and the protection period of copyrights and neighboring copyrights (excluding broadcasting) has been extended from 50 years to 70 years after death of the author or the time when the relevant work is open to the public; provided, however, that under the Korea-United States Free Trade Agreement, a grace period of two years is granted (Article 39 through Article 42, and Article 86 of the Amendment Bill).

· The exclusive right to use which was granted only in the field of publication has been granted in all areas of copyrighted works.  As such, a business operator who entitled to use copyrighted works may have a status similar to that of the copyright holder during the contract term and smoothly perform his business based thereon (Article 57 through Article 63 of the Amendment Bill). 
· A person who distributes or watches decoded broadcasting signals as well as a person who manufactures equipment to decrypt encoded satellite signals including satellite broadcasting signals without permission shall be criminally punished (Article 85-2 of the Amendment Bill). 
· The responsibilities and roles of on-line service providers have been subdivided into ① the act of transmitting copyrighted works online and temporarily storing them in the process of transmission, ② the act of caching performed through automatic processing, and ③ the act of storing copyrighted works, etc. in their system under the instruction of service users, or connecting to the location online by an information search tool, and the requirement for restriction on their responsibility is expressly presented.  Further, if a right holder requests provision of user information, the Minister of Culture 7 tourism may order the relevant on-line service provider to provide information through the review of the Copyright Committee (Article 102 of the Amendment Bill). 
· Any act of incapacitating the technical protection measures to control an access to a copyrighted work, such as removing, altering or detouring, etc. the measures, is prohibited; provided, however, that since an excessive control of an access may restrict an access by users who desire to use copyrighted works fairly, and thereby impair the fair use of copyrighted works, and thus exceptional provisions are specifically set out (Article 104-2 of the Amendment Bill).

· If it is difficult to prove actual damages, or if the damage addressed in a lawsuit is deemed to be less than actual damages, the relevant right holder may select the amount of damages, and a court shall grant the appropriate amount of damages within the limit of statutory damages provided in the Act (ten million Won per copyrighted work/fifty million Won at the maximum) (Article 125-2 of the Amendment Bill).

· If a court deems it necessary in a lawsuit concerning infringement of a right for the purpose of collection of evidence, the court may, upon the request of a party, order the other party to provide relevant information.  Further, a court may order a party not to use the trade secrets for the purpose other than the conduct of the lawsuit, or not to disclose the trade secrets to a person other than the persons interested in the lawsuit.  In addition, a person who has applied for an order for confidentiality or a person who has received such order, may request the relevant court to revoke the order for confidentiality (Article 129-3 through Article 129-5 of the Amendment Bill).

· Counterfeit label transactions and acts of manufacturing or trading holograms, certificates, etc. shall be also subject to criminal punishment (Article 138-3 of the Amendment Bill). 
· An act of recording a cinematographic work by using analogue or digital recording equipment in a theater showing it without permission of the copyright owner shall be also subject to criminal punishment (Article 138-4 of the Amendment Bill). 
· In the event of material infringement, a prosecutor may ex officio prosecute the infringer for infringement without the right holder’s complaint.  Further, the standards on determination of material infringement have been established (Article 140 of the Amendment Bill). 

3. File Sharing – Never Ending Story in Korea

P2P file sharing cases in Korea, represented by Soribada case, having begun with Soribada 1, are still pending pertaining to Soribada 5.  Especially, while taking a pure form of P2P, Soribada 5 adopts technical protection measures under the Copyright Act, and thus, it was found not to be responsible for infringement of copyrights in the first instance.  However, recently, Seoul High Court granted a preliminary injunction to prohibit infringement, overturning the first instance judgment.  As such, violent legal disputes have been raised again. 

(1) Overview of Issues 

In the case seeking a preliminary injunction to prohibit Soribada 5 providing pure P2P services from reproducing phonograms, Seoul Central District Court, the original court, acknowledged that Soribada accepted measures to prevent infringement that had been requested by holders of neighboring copyrights including Applicants (phonogram producers) from P2P online service providers such as Soribada by possessing the filtering technology to identify the homogeneity of sound sources in a shared files serviced by Soribada, and adopting various means to prevent infringement of neighboring copyrights such as the ‘digital watermark’ system to trace back the distribution history of the infringed files and the ‘green file’ system to request prohibition of distribution of files that infringe copyrights, and therefore denied  Soribada’s responsibility.
  However, in the appeal of the cases seeking preliminary injunctions against Soribada5
, on October 10, 2007, in contrast to the original judgment, Seoul High Court admitted Respondent’s responsibility for aiding and abetting infringement of copyrights, and granted the preliminary injunctions. 

(2) Judgment in the Appeal 

A. Whether it is possible to apply for an injunction against an abettor 

In light of the contents and nature of an act of abetting infringement of copyrights, the degree of management and control by an abettor, and benefits earned by the abettor, (i) if any abettor’s act of abetting infringement of copyrights is closely related to infringement of copyrights, (ii) if the abettor has facilitated such infringement or has failed to take prohibitive measures that should have been taken, even though he is consciously aware of the infringement, and (iii) if infringement of copyrights can be avoided by suspending the act of abetting, then the abettor can be deemed the ‘person who infringe copyrights and other rights protected under this Act’ under Article 123(1) of the Copyright Act as the actor of infringement, and therefore the application for an injunction was granted.  This can be deemed the most specific judgment that expressly admitted the “right to request an injunction” against the abettor.
B. Determination on whether passive filtering can be deemed to meet obligations 

Respondent argues that, contrary to other methods where sound sources are stored in a server, P2P services enable users to directly exchange files, and accordingly, the concept thereof is logically based on the passive filtering.  In response, the court rejected the argument based on the fact that P2P services adopting positive filtering means to prevent infringement have been already commercialized, and the fact that the different degree of protection may not be applied to neighboring copyrights and other rights provided in the Copyright Act of Korea in P2P services. 

C. Requirements for Online Service Providers’ Exemption from Responsibility (Article 102(2)) 

Respondent argues that they performed all possible technical measures to prevent infringement of neighboring copyrights including using the filtering technology, in providing Soribada 5 services, and thus, under Article 102(2) of the Copyright Act, they should be exempted from the responsibility for the act of abetting infringement.  In response to the argument, the court determined that the filtering technology such as the technology to compare hash values and audio fingerprinting technology, and other technical measures such as the green file system and digital watermark could not fully intercept sound sources of Applicants, since they were nothing but passive filtering measures, and then found that Respondent might not be exempted from its responsibility, so far as it did not adopt positive filtering measures. 

(3) Prospect 

In sum, the decision rendered in the appeal of the preliminary injunction case against Soribada 5 admitted the responsibility of Soribada 5 for abetting infringement of copyrights, requesting the positive filtering measures.  In this respect, it is pointed out that the court overlooked the interpretation of the obligation to take positive filtering measures and the limit of filtering.  Moreover, it aroused disputes regarding applicability of the requirements for online service providers’ exemption from responsibility under Article 102(2) of the Copyright Act, and thus it needs to pay attention to its future progress.  Currently, in response to the Seoul High Court’s decision, Soribada has declared its intention to immediately apply for suspension of execution and strongly dispute it through an appeal.
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